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1. Introduction

Police officers and firefighters are,
perhaps, the most obvious examples of
public employees who may sustain
accidental injuries in the performance
of their work-related duties. Benefits
are available for these public employ-
ees under the Illinois Workers'
Compensation Act, provided that the
city for whom the employee works has
a population of less than 200,000.t City
of Chicago police officers and
firefighters are excluded from this
analysis.?

The Illinois Workers’ Compensa-
tion Act generally provides benefits for
an injured worker in three specific
areas:

1. Medical treatment, including all

aspects of physical rehabilitation,

and vocational rehabilitation;?
2.Payment of temporary total
disability henefits;*

3.Payment for the permanent

disability sustained by the worker.

(Recent amendments to the Act

have expanded these benefits).?

An injured public employee may
also be entitled to benefits available
under the applicable Pension Code,®
the Public Employee Disability Act,”
or the Public Safety Employee Benefits
Act® A determination as to whether
these “other” benefits may be available
should be considered by the public
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employee, his or her attorney, and the
employer in connection with the
workers’ compensation claim. The
failure to take into consideration these
potentially valuable benefits made
specifically available to public employ-
ees could have a detrimental economic
effect upon the worker. _
This article will contrast the
benefits available to private sector
employees and public sector employees
who sustain work-related injuries,
using the three general categories of
benefits described above {(medical,
temporary total disability, and perma-
nency). Under each category, the
additional, or alternative, henefits
that may be available to the public
employee will be analyzed. The public
employee’s economic security will not
be safeguarded unless due consider-
ationis given to all available benefits
following a work-related injury, not
just those available under the Illinois
Workers’ Compensation Act.

I1. Medical Benefiis

When public employees sustain work-
related injuries, they are entitled,
generally, to payment for medical care
under the provisions of the Illinois
Workers’ Compensation Act, just as
an employee working in the private
sector. There is no distinction between
the public sector and private sector in
this analysis. The benefits afforded to

injured workers under the Illinois
Workers” Compensation Act are
covered under Sections 8(a)® and 8.2,
Section 8.2 represents significant
changes to the Workers’ Compensa-
tion Act, which took effect on February
1, 2006,

Section 8(a) of the Illinois
Workers’ Compensation Act provides
that the employer must pay for all
“necessary medical expenses.” The
medical expenses include necessary
first aid, medical, surgical and
hospital services that are reasonably
required to cure or relieve the injured
employee from the effects of the
accidental injury. Payment for medi-

‘cal expenses under the Hlinois

Workers’ Compensation Act also
includes payment for physical, mental
and vocational rehabilitation.!?

There are certain limitations with
respect to the medical care covered
under Section 8(a). Unquestionably,
all first aid and emergency treatment
must be paid for by the employer. In
addition to first aid and emergency
freatment, the employer must pay for
all medical services provided by the
physician, surgeon or hospital ini-
tially chosen by the employee, or by
any other physician, consultant,
expert or other provider of services
recommended by the initial service
provider, or any subsequent provider
of medical services in the chain of
referrals from the initial provider, In
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addition, the employer is responsible
for payment for all medical services for
any treatment provided by a second
provider of medical services in a chain
of referrals from the second service
provider.??

Significant changes were recently
made to the Workers’ Compensation
Act. Specifically, Section 8.2 now
provides for amedical fee schedule asit
relates to payment for medical
services. Under this change to the
Act, for treatment rendered on and
after February1, 2006, the maximum
allowable payment shall be 90 percent
of the 80th percentile of charges and
fees as determined by the Workers’
Compensation Commission, utilizing
various sources of information pro-
vided by employers’ and insurers’
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national databases. This change also
applies, implicitly, to accidents occur-
ring hefore February 1, 200614

Further, section 8.2(e} now pro-
hibits balance hilling. Balancebilling
ig the well-known practice of medical
providers sending hills and threaten-
ing collection actions against employ-
ees for unpaid balances for medical
treatment in connection with work-
related injuries. Section 8.2(s) now
prohibits a provider from billing or
otherwise attempting to recover from
the employee the difference between
the provider’s charge and the amount
paid by the employer or the insurer on
acompensable injury.!

Generally speaking, the employee
working in either the public or private
sector must closely safeguard his or
her medical rights, in connection with
a pending workers’ compensation
claim. Unless provisions are made in
the settlement contract for future
medical rights, or unless the case has
proceeded to hearing in order to keep
open the employee’s medical rights
under Section 8(a) of the Act, the
employee may not be entitled to
payment for medical services for
treatment for the work-related inju-
ries upon settlement of the case.'s
Therefore, an employee must takeinto
congideration the necessity of future
medical rights, when making a final
decision relating to settlement of a
workers’ compensation claim. If the
case is settled, and the worker still
requires treatment, the group medical
insurance policy will not necessarily
provide coverage.

. Temporary Tobal
IHeability

A worker who sustains an injury at
work and becomes unable to perform
his or her job duties maybe deter-
mined to be temporarily totally
disabled from work. Normally, the
worker 1is under active medical
treatment for the injuries suffered at
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work and has not been released to
return to work activities, The injured
employee is entitled to payment of
weekly compensation benefits. There
is a difference hetween benefits
available to the private sector
employee and the public sector
employee during the fivst year that the
employee is disabled.

A Temporary Total Disability
Benefits for the Injured Private
Bector Worker

Compensation for temporary total
disahility is one type of interim benefit
available to injured workers under the
provisions of the Workers’ Compensa-
tion Act.)” “Temporary total disabil-
ity” has been defined as “[t]he period
immediately after the accident during
which the injured employee is totally
incapacitated for worl by reason of the
illness attending the injury. It might
be described as the period of the
healing process.”® Another definition
of temporary total disability, or
incapacity, is the period of time that a
worker is not able to work. A worker is
“physically able to work when he can
do so without endangering his life or
health.”™® In a recent decision, the

- [linois Appellate Court focused fhe

analysis of temporary total disability,
stating that “the dispositive question
is whether the employee’s condition
had stabilized.”® The court further
stated that, “the duration of temporary
total disability is not defined by
whether an employee can find a job
somewhere elge,”

An injured worker who is
determined to be temporarily totally
disabled is entitled to be paid
temporary total disability benefits
pursuant ta Section 8(b) of the Illinois
Workers’ Compensation Act.?? Section
8(b) was recently amended to increase
the minimum amount of temporary
total disability benefits provided toan
injured worker. Section 8(b) also
provides that the compensation rate
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for temporary total ineapacity shall be
equalto66% percent ofthe emplayee’s
average weekly wage computed in
accordance with Section 10 of the Act.?
The minimum benefit now avail-
able is not less than 66 % percent of
the federal minimum wage under the
Fair Labor Standards Act or the
lllinois minimum wage under the
minimum wage law, whichever is
more, multiplied by 40 hours.2* There
are certain maximum benefits avail-
able toinjured workers.”® The current
maximum benefits for injuries oceur-
ring between July 15, 2006, and
January 14, 2007 is $1,120.87 .28

B. Temporary Total Disability
Benefits for Public Employees
(PEDA)Y

For the public sector employee, there
is a special statubory scheme that
provides for payment of benefits for up
to one year following a work-related
injury. The Public Employee Disabil-
ity Act (FEDAYT provides for disability
benefits for “an eligible employee,”
which includes full-time law enforce-
ment, officers or full-time firefighters.
PEDA provides that, if' the eligible
employee suffers an injury in the line
of duty causing that employee to he
unable to perform his or her duties, the
employing public entity shall continue
to pay the employee on the same basis
as before the injury, with no deduction
from sick leave, vacation, or other
service credits, Paymentis limited to
“one year” for the same injury.®® Thus,
the public employee is, essentially,
entitled to salary continuation for up
to one year after the injury. If the
worker remains disabled from return-
ing to work after one year, it is quite
clear that the injured worker would
then be entitled to receive temporary
total disability benefits.?®

In the recent case of Albee v. City
of Bloomington,® the Illinois Appel-
late Court interpreted Section 1(b) of

the PEDA as not requiring that the
one-year period of incapacity be
continuous, The court explained that
“it is certainly possible that a person
can be incapacitated for a period of
time, return to work, and then be in-
capacitated for a subsequent period.”
The court reasoned that it would he
contrary to the purposes of the Public
Employees Disability Actif an officer
were penalized for making a good faith
effort to return to work.

V. Permanency Benefits

This section of the article will analyze
the permanency benefits available to
public sector and private sector
employees. Employees must carefully
analyze the type of applicable
permanency benefits when it becomes
likely that they will not be able to
return to their previous employment,
or in other words, when the injury
becomes “career-ending.”

AL Benefits Available to Injured
Worlters in the Privaie Seclor
under the Dlinois Workers’
Compensation Act

An injured worker is entitled to
permanent disability payments for
either permanent partial disability or
permanent, total disability under the
Ilinecis Workers’ Compensation Act.
These benefits are described below:

1. Specific Losses

Section 8(e} of the Workers’
Compensation Act provides what may
be referred to as scheduled or specific
losses.® For example, an employee
who sustains aninjuryto a hand, after
February 1, 2006, is entitled to 205
weeks of compensation at the
appropriate permanent partiat disabil-
ity rate.?® The total value of the hand
or any other body part listed under the
schedule assumes 100 percent disabil-
ity. If the resulting injury causes a 50
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percent loss of the body part, then 50
percent of the total amount of weelks
would be awarded at the appropriate
permanent partial disahility rate.

2. Disfigurement

In addition to specific loss recover-
ies, injured workers are entitled to
compensation for serious disfigure-
ment under Section 8(c) of the Act. To
be entitled to compensation under this
section of the Act, there must be
serious and permanent disfisurement
tothe hand, head, face, neck, arm, leg
below the knee, or chest above the
axillary line. Prior to July 20, 2005,
the maximum amount of disfigure-
ment benefit available to an injured
worker was 150 weeks. Asaresultof
the amendments, for the periods from
July 20, 2005 through November 15,
2005, or after February 1, 20086,
disfigurement may be awarded up to
162 weeks %

3. “Person as a Whole” and Wage Loss
Claims

Another form of recovery is provided
for in paragraph 8(d) of the Workers’
Compensation Act.?® Section 8(d)(1)"
is normally referred to as the “wage
loss” section of the Act. If an employee

-has established that he or she is

permanently impaired from returning
to the employee’s usual and custom-
ary occupation, and has sustained a re-
duced earning capacity as a result of
the work-related injuries, then com-
pensation may be awarded based on
66 2a percent of the difference between
the average amount the employee
earned or would be able to currently
earnin his or her usual and customary
occupation before the accident and the
average amount the employee is
earning or is able to earn in some
suitable employment after the acci-
dent. Amendments to the Workers’
Compensation Act have increased the
maximum amount awarded under
Section 8(d)(1).*® The award under
Section 8(d)(1) results in payment of
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weekly benefits for the “duration of the
disability.”®® However, the amend-
ment of Section 8(d)(1) has also been
modified so as to provide employers
more rights to review awards.*
Section 8(d) of the Act also provides
compensation under Section 8(d)}2)
which has heen referred to as loss of
use to the person as a whole®
Normally, injuries involving the head,
neck or back are covered under Section
8(dX2). Fractured vertebrae, skull
fractures, facial fractures, injuries to
kidneys, spleen or lung, are also
provided specific coverage under
Section 8(dX2). The “person”isvalued
at 500 weeks, Percentages of disability
are computed based on the value of 500
weeks. Thus 10 percent loss under
Section 8(d)(2} amounts to fifty weeks
at the applicable permanency rate.*?
This section of the Act also covers
injuries that may disable the employee
from pursuing other suitable occupa-
tions, or which have otherwise
resulted in physical impairment. In
addition, this section covers injuries
which partially incapacitate the
worker from pursuing the duties ofhis
or her usual and customary line of
employment, but do not result in an
impairment of earning capacity.®
Evenif the employeo has sustained a
wage loss, the employee may elect
coverage under 8(d)(2) if the employee
waives recovery under Section 8(d)(1).#
This iz a particularly important
consideration for public employees.*®

4, Permanent Total Disability
Finally, the Workers” Compensa-
tion Act provides for permanent total
disability benefits. A specific perma-
nent total disability award is provided
under Section 8(e)(18)% of the Act,
which specifically sets forth that, in
the case of the complete loss of use of
both hands, arms, feet, legs, or any
two of them, the injured worker is
“considered totally disabled from work,
The worker is entitled to payment of
benefits equivalent to 662 percent of

the employee’s average weekly wage. ¥’
Section 8(f)*® also provides for payment
of permanent total disability benefits
when itis determined that a personis
wholly and permanently incapable of
work, %

If a worker is awarded permanent
total disability, the benefits are to
continue for as long as the employee
remains permanently totally disabled
from work.® In addition, once if is
determined by the Workers’ Compen-
sation Commigsion that the employee
is entitled to permanent total
disability benefits, the employee also
becomes entitled toreceive anincreage
in benefits pursuant to the Rate
Adjustment Fund provided for under
the Act. The Rate Adjustment Fund
provides for payments to be made on
July 15th of the second year next
following the date of entry of the
award. The Rate Adjustment; Fund
does not apply where there hasheen a
lump sum settlement of the workerg’
compensation claim,®

5.Summary of Permanency Benefits

When work-related injuries are
sustained by the employee working in
the private sector, the main concern
for the worker is to obtain the best type
of recovery availahle under one of the
categories set forth above. For
instance, depending on the circum-
stances, an injury to a specific part of
the body might be better compensated
for under Section 8(d)(1) of the Act or
Section & d)}2) of the Act, If, however,
an injured worker sustains a loss of
earning capacity, but the loss of
earnings is minimal, the worker may
oblain a better recovery under the
specific less sections of the Act, or
under loss of use to the person as a
whole.

Special consideration, as to the
choice of theory, must be given if the
injury is sustained to an employee
such as a police officer or firefighter
working in the public sector, This
congideration is mandated when the
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injury is “career-ending.” Otherwise,
the public employee may sustain
econontic harm.

B, Benefits Available to the
Injured Worker in the Public
Hector

Apolice officer or firefighter is entitled
to the same type of permanency
benefits under the Act as an injured
private sector employee.’? When the
work-related injuries do not result in
permanent restrictions or total dis-
ability preventing the police or
firefighters from continuning in their
occupations, then the decision as to
how to choose the best recovery of
benefits is similar to that set forth
aboverelating to recovery for a specific
loss, disfigurement, or loss of use
under Section 8(d)(2) of the Act.
However, the analysis completely
changes when work restrictions or
total disability prevents police officers
or firefighters from continuing in their
occupations. Thisis where an analysis
of benefits available to the public
sector employee mustinclude areview
of those benefits available under the

applicable Pension Code.

1. Duty Disability Pension

For the public employee, special
consideration must be given to benefits
available under the applicable Pen-
sion Code. The Illinois Pension Code
applieable for police officers injured in
the line of duty entitles the officer toa
disability retirement pension equal to
65 percent of the salary attached to the
rank on the police force held by the
officer at the date of suspension of duty
or retirement.™ The police officer is
congidered to be on duty while on any
assignment approved by the chief of
the police department of the munici-
pality he or she serves whether the
assignment is within or outside of the
municipality.® The police officer must
prove that he or she is physically or
mentally disabled from service in the
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police department.®

Similarly, firefighters are entitled
to disability pension benefits. If the
firefighter is found to be physically or
mentally disabled from service in the
fire department, the firefighter shall
be entitled to a disability pension equal
to 65 percent of the monthly salary
attached to the rank held by him or her
inthe fire department at the date he or
she is removed from the department
payroll.’® The firefighter will receive
this benefit for as long as he or she or
his or her survivors live.®

a. The Medical Fvidence Requirement

The duty disability pension must be
applied for once it is determined that
the employee will not be able toreturn
to work in his or her occupation as a
police officer or firefighter. Section 3-
115 of the Pension Code requires the
employee to obtain certification of the
disability from three practicing physi-
cians selected by the pension board.
The pension hoard may also require
other evidence of disability.®

The three board-selected physi-
cians certification requirement was
recently analyzed by the Illinois
Appellate Court in Turcol v, Pension
Board of Trustees Matteson Police
Pension Fund.® A police officer had
filed an application for line of duty
disahility pension benefits which was
denied. One of the reasons for the
denial of the application was that only
iwo of the three physicians elected by
the board certified that the officer was
disabled. The decision of the pension
board was affirmed by the eircuit court
that had reviewed the pension board’s
finding,

In Tureol, the injury to the
employee involved his right shoulder.
There was a recommendation for the
police officer to undergo surgery for the
shoulder, The police officer decided not
to proceed with the surgery. The police
officer’s treating physician and two of
the three doctors selected by the
pension hoard opined that he was

disabled and unable to return to hisjob
as a police officer. 'The third beard-
selected doctor determined that the
police officer was neither permanently
disabled nor prevented him from
returning to police duties.

An evidence deposition was taken
of the physician who opined that the
police officer was not disabled. The
deposition revealed that the physician
did not have all of the police officer’s
medical records when he evaluated
him. In addition, the physician
revealed a hias in that he had
evaluated six or seven other police
officers as requested by the same law
firm for the pension board, but could
not remember rendering an opinion in
their favor for disability. Further
c;‘itiéism of the physician included
that his opinions were “conjectural”
and that he “belittled” the opinions of
the police officer’s treating physi-
cian.®

The appellate court refused to
reverse the decision of the pension
board denying the police officer duty
disability pension benefits based on
the cross-examination in the evidence
deposition of the examining doctor.
The appellate court would not *re-
weigh the credibility determination
madeby theboard.”™ Accordingly, the
appellate court affirmed the decision of
the pension beard denying pension
benefits. The appellate court did not
address the igsue as to whether the
certification requirements of Section
3-115 were constitutional. #

b. The "Act of Duty” Requirement

The“act of duty” section of the Pension
Code® requires that the act of a police
officer involve special risk not
ordinarily assumed by a citizen in the
ordinary walks of life. However, the
act of duty need not be a high-rigk
action; an act of duty may include
pedaling a bicycle. In Alm .
Lincolnshire Police Pension Board,™
the police officer sustained an injury
from riding his bicycle. The appellate

Fall 2006

court determined that the police
officer’s pedaling of the bicycle was an
act of duty because the officer faced
risks not ordinarily encountered by
civilians. Specifically, the court pointed
out that the police officer was required
to ride his bicycle at night over varying
terrain, carried a significant amount
of additional weight and had to look
after his personal safety while
performing the patrol duties. The
court further explained that the police
officer faced the risk of falls, colligions,
and “dangerous encounters with the
unsavory elements of society.”®

e. Reduction of Benefits-Impact of the
Pension Code on Workers’ Compensa-
tion Benefits

Assuming that the injured police
officer or firefighter establishes, bafore
the pension board, entitlement to duty
digability pension benefits, special
consideration must he given to the
affect of the disability pension upon the
worlkers’ compensation claim. Thisis
important because of the sections of
the Pension Code that define “reduc-
tion of benefits.”

For example, assume that the
police officer or firefighter sustained a

- back injury “in the line of duty.”

Assume further that the work-related
injury resulted in herniated discs at
two levels, which required the
employee to undergo a surgical fusion
of the lumbar spine. Thereafter, at the
conclusion of the medical treatment,
the employee is medically deemed
unable to return to work as a police
officer or firefighter. Atthis point, the
employee must decide what specific
type of recovery to pursue under the
Illinois Workers’ Compensation Act,
when taking into consideration the
possibility that the worker may also be
entitled to disability pension benefits.

The clear answer to this question
is provided for under additional
sections of the Pension Code for police
officers and fivefighters. Under each
Pension Cede, if the police officer or
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firefighter becomes entitled to a
disability pension, and is also entitled
to benefits under the Workers'
Compensation Act for the same injury,
the duty disability benefit may be
reduced.®® However, the offset provi-
sions further provide that there willbe
no reduction for payments made for
scheduled losses for the loss or
permanent and complete or perma-
nent and partial loss of use of any
bodily member or the body taken as a
whole. Thus, itis quite clear that if the
injured police officer or firefighter
decides to first seek recovery for either
a permanent total disability, or wage
loss recovery under Section 8(d)(1) of
the Workers' Compensation Act, those
benefits will reduce the amount to be
paid to the injured worker under the
respective disability pension. The
failure to properly coordinate these
benefits may have a gevere negative
economic impact upon the injured
worker.,
Prior to 1997, the Pension Codes
did not provide any exceptions for set-
offin connection with recoveries under
the Illinois Workers’ Compensation
Act. In Village of Winnetka v.
Industrial Commission,% the Illinois
Appellate Court considered the issue
whether a firefighter was barred from
proceeding in his workers’ compensa-
tion claim against the Village which
had enacted an ordinance providing for
payment of medical care and hospital
expenses in the case of an accident
resulting in an injury or death. The
appellate court found that the village’s
failure to provide, in the ordinance, for
payment of allowances of money did
not cause the village to lose the
Pension Code bar. The injured
fireman was precluded from pursuing
a claim under the Tlinois Workers’
Compensation Act.®®
The Pension Code was amended in
1997 in response to the Village of
Winnetka case. The amendment to
the Pension Code expressly allowed
injured firefighters and police officers

to pursue workers’ compensation

henefits, even though their employers

had an aciive ordinance pursuant to
Section 306 of the Pension Code.®

The obvious slrategy, then, for the
police officer or firefighter is to pursue
the line of duty disability pension
hefore deciding to choose a theory of
recovery for permanency benefits
under the Iinois Workers’ Compensa-
tion Act. If the application for the
disability pension is approved, then
the workers’ compensation claim may
he later resolved by settlement or
hearing, taking into consideration
that benefits should be sought for a
scheduled loss for a bodily member or
for the body taken as a whole under
Section &(d)2) of the Workers
Compensation Act. In this way, the
benefits available for the police officer
or fireman will be properly coordinated
under both the Illinois Workers’
Compensation Act and the applicable
Pension Code.

2. Health Insurance Benefits Avail-
able to Injured Employees Receiving
Disability Pension

Section 10 of the Public Safety
Employee Benefits Act provides that
health coverage benefits will be made
available for employees who sustaina
catastrophic injury under specific
circumstances.”™ The type of employ-
ees who are entitled to this benefit
include full-time law enforcement,
correctional probation officers, or
firefighters. TFor instance, a police
officer would be entitled to continuein
a municipality’s group health insur-
ance policy if awarded a disability
pension. For catastrophic injuries to
the injured police officer where the
disability pension is awarded, the
employeris required to pay the entire
premium of the employer’s health
insurance plan for the injured
employee, the injured employee’s
spouse, and for each dependent child of
the injured employee until that child
reaches the age of majority, or until
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the end of the ealendar year in which
the child reaches the age of twenty-
five. In addition, increases are
regularly provided for in connection
with the disability pension benefits.
Catastrophic injury under the Public
Safety Employee Benefits Act hasbeen
interpreted by the courts asincluding
any injury that prevents the employee
from performing his or her job duties,
which would entitle that employee to
the disability pension. This is a
significantly important benefit that
would be available to the injured
employee and his or her family.

All employees who are entitled to
disability pension benefits necessarily
meet the requirement of “catastrophic
injury.” In Krohe v. City of Blooming-
ton,” the Illinois Supreme Court
found that a “catastrophic injury” is
synonymous with an injury resulting
in a line of duty disability under the
Pension Code. There is no need for
further analysis of definition of a
catastrophic-type injury. The Su-
preme Court relied upon legislative
history in order to make this
determination.

This particular holding is con-
trary to that of the earlier appellate
court in the decision of Villareal v.
Village of Schaumburg.”™ In that
case, a police officer was operating a
contracting business after his work-
related disability retirement pension
was approved. Under the special facts
of that case, it was determined that he
did not meet the “definition” of
catastrophicinjury; therefore, he was
not entitled to payment of lifetime
health insurance benefits.

The benefit provided to the injured
employee under the Public Safety
Employee Benefits Act relates to
health coverage. The Public Safety
Employee Benefits Act does not
specifically state that the health
insurance plan must provide coverage
for a work-related injury. If the worker
decides to pursue settlement of hisor
her workers’ compensation claim after
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obtaining a disability pengion, consid-
eration must first be given to the
employee’s future medical {reatment.
The employee must understand thatit
is quite possible that under the
particular employer’s health insur-
ance plan, there may not be any
coverage for treatment for the person’s
work-related injury based upon a “pre-
existing condition.” This must be
verified since “exclusions” may vary
among different group policies,

If the injured employee is of the
opinion that future medical care will
berequired, then a decision needs tobe
made as .to whether the workers’
compensation case should proceed to
~ hearing for purpose of obtaining an
award from an arbitrator, Inthis way,
the injured worker will maintain his
medical rights under Section 8(a) of
the Workers’ Compensation Act.™
The injured worker must distinguish
between the type of coverage available
under the employer’s health insurance
plan and those medical benefits
avallable under Section 8(a) of the
Workers’ Compensation Act.

Y. Conclusion

This article has explored the interrela-
tionship between specific benefits
under Illinois Pension Codes and
PEDA for police officers and fire fight-
ers withbenefits under the Illinois
Workers’ Compensation Act. Itis quite
clear that in two specific areas, both
the empioyee and employer must
consider the impact of each applicable
gtatute. First, PEDA benefits, as
compared to temporary total disability
benefits, are available during the first
year that the worker is digabled from
work. Second, the injured public
employee, in a case involving a career-
ending injury must choose the
appropriate theory of recovery for the
workers’ compensation claim in light
of'the potential off-set/reduction of the
injured employee’s disability pension
benefits. The injured worker may
sustain a significant economic loss if

the correct theory of recovery is not
pursued at the Workers’ Compensa-
tion Commission in light of available
disability pension benefits. It is quite
clear that, when benefits are available
under the Illinois Workers’ Compensa-
tion Act and may also be available
under the Pension Code, the worker
should pursue benefits under the
Pension Code first, and leave the
workers’ compensation claim pending
at the Illinois Workers’ Compensation
Commission, until there is a final
determination from the pension board.
This should assure the best recovery
for the worker. ¢

* Grateful recognition is given to my
partner, Cameron B. Clark, whose re-
search and editing aided in the prepara-
tion of this article,
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coverage for burn injuries sustained by
City of Chicago firefighters,

3, 820 TLCS 305/8(a),

4, 820 ILCS 305/8(b).

5. 820 ILCS 306/8(d); 820 ILCS 305/8(e);
820 ILCS 306/8(1). For an excellent sum-
mary and analysis of the recent changes
to the Act, see Markham M, Jeep, What'’s
New in the Workers' Compensation Re-
form Act of 2005, 94 L. B.J. 298 (2006).
6. See, e.g., 40 ILCS 5/3 (Pension Code for
police officers employed by municipalities
with populations of 500,000 or less);, 40
ILCS 5/4 (firefighters employed by mu-
nicipalities with populations of 500,000 or
less); park 40 TLCS 5/12 (employees for
cities with populations over 500,000); 40
ILCS 5.8 (sanitary district employees);
40 ICS 5/A7-117.1 {publie school teachers
for cities with populations ever 500,000).
7. 5 ILCS 845/1.

8. 820 ILCS 320/10.

9. 820 IL.CS 305/8(a).

10. 820 IL.CS 305/8.2.

11, 820 ILCS 305/8(a).

12. 1d.

13, Id.

14, 820 ILCS 306/8.2.

15, 820 ILCS 305/8.2(e). (Also applies to
denied claims where the injured em-
ployee has informed the medical provider
that claim is on file at the IHinois Work-
ers’ Cornpensation Commission); 820 ILCS
305/8.2(e-5).

16, Bfengee Elec. Supply Co. v. Indus.
Comm’n, 36 Ill. 2d 450, 223 N.E.2d 135
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(1967). The court stated that “the intent
of section 8(a) is to make the employer’s
Hiability continuous,” as it relates to pay-
ment for medical services, Id, at 453, 223
N.E.2d at 136, As a practical matter, most
settlement contracts require that the
worker waive future section 8(a) rights.
17. Payments begin after a three work-
ing day waiting period and continue for
as long as the disahility lasts; if the period
of temporary total incapacity continues
for 14 days or more, eompensation be-
ging on the day after the accident. 820
ILCS 305/8(h),

18. Mt. Olive Coal Co. v. Indus. Comm’n,
295 I11. 429, 431, 129 N.E. 103, 104 (1920).
19. W. Cartridge Co. v. Indus. Comm’n,
357 111, 29, 33, 191 N.E. 213, 214 (1934).
20, Freeman United Coal Mining Co. v,
Indus. Comm’n, 318 Ill.App.3d 170, 175,
741 N.F.2d 1144,1148 (5th Dist, 2000).
21. Id. at 179, 741 NIi.2d at 151.

22. 820 ILCS 305/8(b).

23. 820 ILCS 805/10. Generally speak-
ing, Section 10 provides that average
weekly wage means the actual earnings
of the employee in the employment in
which he was working during the 52
weeks preceding the date of injury.

24, 820 IL.CS 305/8(h)(1).

25. These benefits are increased periodi-
cally, 820 ILCS 305/8(b)}(4).

26, See id, (showing how to calculate
maximum benefits).

27. 5 ILOCS 845/1.

28. 5 ILCS 345/1(b).

29. See supra notes 21-24 and accompa-
nying text.

30. 3656 1. App.3d 526, 849 N.E.2d 1094,
(dth Dist. 2006).

31. Id. at 529, 849 N.E.2d at 1097,

32. 820 ILCS 305/8(e).

33. As a result of recent amendments to
the Act, the amount of compensation for
specific logs, has heen increased for acci-
dents after February 1, 2006 and occur-
ring hetween July 20, 2005 and Novem-
ber 15, 2005. 820 ILCS 305/8(e).

34. 820 ILCS 305/8(b)(2.1). The compen-
sation rate for specific loss is computed
at 60% of the average weekly wage, with
maximum benefits set forth under 820
TLCS 805/8(b)}{4).

35. 820 ILCS 305/8(c).

36 .820 ILCS 306/8(d).

37. 820 ILCS 305/8(d)(1).

38. 820 ILCS 306/8(b}(4}. The maximum
benefit, for injuries after February 1,
2008, has been increased to 100% of the
state’s average weekly wage.

39. 820 ILCS 305/8(d)(1).

40. 820 ILCS 305/19(h)., The time period
under 19(h) for 8(d}1) awards has been
increased to 60 months.

41. 820 ILCS 305/8(d)(2).

42, The permanency rate for section
8(d)(2) is based on 60% of the employee’s
average weekly wage with a maximum
benefit and minimum henefit set by the
Act. 820 ILCS 305/8(d)(2); 820 ILCS 305/
8(b)(4),

48, 820 ILCS 305/8(d}(2).

44, Id.

45. See text accompanying notes. 65-68
infra.
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46. 820 ILCS 305/8(e)(18).

47, 820 ILCS 305/8(b)(4).

48. 820 ILCS 305/8(f).

49, In addition, an employee may estab-
lish a permanent total disability by apply-
ing the “odd-lot” theory. See ABBC-I Ser-
vices v. Indus. Comm’n, 316 111.App.3d 745,
737 N.E.2d 682 (5th Dist. 2000).

50, Awards for permanent total may be
reviewed before the Commission to de-
termine if the award should be reduced
or terminated. 820 ILCS 305/8(D).

5i. Id.

52. See supra notes 31-50, and accompa-
nying text.

53. 40 ILCS 5/3-114.1.

54. Id.

55. Id.

56, 40 TLCS 5/4-110.

57, 49 ILCS 5/4-114.

58. 40 ILCS 5/8-115.

59, 359 Tl.App.3d. 795, 834 N.E.2d 490
(1st Dist. 2005).

60. Id. at 799-801, 834 N.I..2d at 495-96.
81. Id. at 801, 834 N.E.2d at 496.

62. Id. at 802, 834 N.E.24d at: 497. The three
doctor certification reguirement of Sec-
tion 3-115 of the Pension Code provides,
in part, that a disahility pension will not
be paid unless certificates of disability are
filed with the pengion board by three prac-
ticing physicians selected by the pension
board. The constitutionality of Section 3-
115 was recently addressed by the ITHi-
nois Supreme Court in Marconi v, Chi-
cago Heights Board {(Docket # 101418, 11-
linois Supreme Court, IMiled October 19,
2006). In Marconi v. Chicago Heights Po-
lice Pension Board, 361 11.App.3d 1, 836
N.I.2d 705 (1st Dist. 2005), the appellate
court held that the statutory requirement
of three practicing physicians to provide
certification that a police officer was dis-
abled was unconstitutional as applied to
the application filed by the police officer.
The Marconi case presented a fact situa-
tion which allowed the supreme court to
consider the constitutionality of the stat-
ute. According to the supreme court in
Turcol, it is proper for a reviewing court
to engage in Section 3-115 analysis only
after deciding that the pension board
erred in its determination that the officer
failed to prove his or her disability. Turcol

v, Pension Bd., 214 T11.2d 521, 524, 828 .

N.E.2d 277, 278 (2005). The Marconi case
mel the supreme court requirement for
evaluating the constitutionality of the
statute. According to the appellate court
in Marconi, the pension board’s decision
to deny the disability was clearly errone-
ous. Thus, the decision as to whether the
pension hoard’s ruling should be affirmed
turns on the constitutionality of Section
3-115. However, the supreme court re-
versed the appellate court and vacated
that portion of the appellate court’s opin-
ion holding section 3-115 of the Pension
Code unconstitutional, The supreme
court upheld the findings of the pension
board based on the evidence presented
at the pension hearing. As a result, the
supreme courk declined to actually ad-
dress the constitutionality of section 3-

1156,

63. 40 ILCS 5/3-114.1.

64, 352 T1l.App.3d 6595, 816 N.F.2d 389 (2d
Dist. 2004).

65. Id, at 601, 818 N.E.2d at 394. See also
Mabie v. Village of Schaumburg, 364
It.App.3d 756 847 N.E.2d 796 (1st Dist.
2006.).

66. For police officers, see 40 ILCS 5/8-
114.5(a); For firefighters, see 40 ILCS b5/
4-114.2,

67. 232 IlL.App.3d 851, 597 N.E.2d 630 (1st
Dist, 1992).

G8. Id. at 357, 697 N.I8.2d at 634.

69. 40 ILCS 5/22-306.

70, 820 ILCS 320/10. Section B provides
for the specific circumstances which must
be met in order to allow for payment of
the premivms.

71. 204 111.2d 392, 789 N.E.2d 1211 (2003).
79. 325 1l App.3d 1157, 759 N.E.2d 76 (1st
Dist. 2001),

73. 820 ILCS 320/8(a). ¢

Hecent

evelopments

Recent Developments is a regular
feature of The Tllinois Public Employee
Relations Report. It highlights recent
legal developments of interest to the
public employment relations commu-
nity. This issue focuses on develop-
ments under the two collective
bargaining statutes, the First Amend-
ment, and the Family Medical Leave
Act.

ITLRA Developments
Diserimination

In Abuzir v. Chicago Board of
Education, Case No. 2004-CA-0061-C
{(IELRB 20086), the IELRB held that the
Chicago Board of Education (CBE) did
not commit an unfair lahor practice
under IELRA sections 14(a}1) and
14(a)(3) by suspending a teacher
engaged in union activity, The IELRB
reasoned that the suspension, despite
its suspect timing, was not an unfair
labor practice because it was not
motivated by anti-union animus.
Yusuf Abuzir, a tenured Chicago

elementary school teacher, filed an’
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unfair labor practice charge with the
IELRB, claiming he was suspended
three times for receiving assistance
from the Chicago Teachers Union in
disciplinary matters. The CBE re-
sponded that Abuzir was suspended for
inappropriate conduct towards super-
visors sand students. The IELRB
Executive Director dismigsed Abuzir's
unfair labor practice charge.,

The IELRB affirmed the dismissal,
relying on its three-part test fo
determine whether an employer’s
conduct viclated sections 14{a)(1)and
14(a)(3) of the IELRA. The charging
party must prove that: 1) he engaged
in union activities; 2) the employer
wasg aware of those activities; and 3)
the employer, motivated at least in
part by anti-union animus, took
adverse action against the charging
party to encourage or discourage union
membership or support. Board of
Education, City of Peoria School
District No. 150 v. IELRB, 318 Il
App.3d. 144,741 N.E.2d 690 (4th Dist.
2000). Factors demonstrating anti-
union animus include expressions of
hostility toward unionization, timing,
targeting of union supporters, incon-
sistencies between the employer’s
reason for the adverse action and
reason for other actions, and shifting
explanations for the adverse action.
City of Burbank v. ISLRB, 128 111. 2d.
335, 538 N.E.2d 1.146 (1989).

The IELRB found that Abuzir
engaged in protected activity when he
received union assistance, that the
CBE knew about the assistance, and
that the CBE clearly took adverse
action against Abuzir when it
suspended him three times. However,
the IELRB held that none of the
suspensions were motivated by anti-
unjon animus, because only the
timing of the suspensions were
guspect, and timing alone is not
sufficient to establish a prima facie
unfair labor practice case. Hordin
County Education Association v,
IELRERB, 174 11l. App. 3d, 168, 528
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N.E.2d 737 (4th Dist. 1988).

The IELRB also held that it would
not consider portions of Abuzir's
unfairlabor practice charge that were
not timely. Under section 15 of the
IELRA, the charging party has six
months from the date he becomes
aware or should have become aware of
the unfair labor practice tofile a timely
charge, Jones v. IELRB, 272 111. App.
3d 612, 650 N.E.2d 1092 (1st Dist,
1995). Because parts of Abuzir's
charge alleged adverse action outside
the six-month period, those parts were
not considered in the decision.

In Tropp v, lllinois State Board of
Bducation, Case. No., 2006-CA-~0008-C
(IELRB, 2006), the IELRB held that
the Illinois State Board of Education
(ISBE) did not commit an unfair labor
practiceunder IRLRA sections 14(a)(1)
and 14(a)(3) by terminating a special
education consultant engaged in
union activity, in part because the
ISBE successfully rebutted the
teacher’s disparate treatment claim,

Agnes Tropp, a special education
consultant for the ISBE, was sus-
pended four times and then termi-
nated for failing to produce quality
written work. After termination,
Tropp filed an unfair labor practice
charge, claiming she was fired for
filing grievances through her union
gight months earlier. The TELRB
Bxecutive Director dismissed Tropp’s
unfair labor practice charge.

The IELRB affirmed the dismissal,
relying on Brown County Community
Unit School District No. I, 2 PERI
1096 (IELRB 1986) which stated that
the Executive Director must deter-
mine: 1) whether the charging party
established a prime facie violation;
and 2) whether the respondent’s
evidence rebutted the charging party’s
claim. The Executive Divector may
not, however, make any credihility
judgments of either side’s witnesses
when making this determination. Id.

The IELRB first held that ‘Tropp

hadnot established a prima facie case,
bhecause she had not shown that her
termination was motivated by anti-
union animus. Even if Tropp had
established a prima faocie case, the
IELRB further held that the ISBE
guccessfully rebutted Tropp’s dispar-
ate treatment claim by showing that
two consultants not engaged in union
activity were terminated, and by
showing that other reprimanded
consultants who remained employed
were more effective than 'T'ropp. Thus,
the ISBE did not give preferential
treatment to employees who were not
active in the union.

The TELRB also rejected Tropp’s
second claim that the Executive
Director’s investigation was inad-
equate because the Director did not
use his subpoena power and did not
recite all details of Tropp’s documents
in the Recommended Decision and
Order. Relying on Lincoln-Way Area
Special Education Joint Agreement
District 843, 21 PERI 163, (IELRB
2005) the TELRB explained that the
Executive Director has broad discre-
tion in determining the scope of the
unfair labor practice charge investiga-
tion. Applying this rule, the IKLRB
held that the Executive Director
properly conducted the investigation
by deciding which powers to invoke
and by distilling what was relevant
from Tropp’s documents.

IPERLA Developments
Deferral o Arbifvation

In Alton Firefighters Association,
IAFF Local 1255 and City of Alton,
No. 3-CA-05-010 (ILRB State Panel
2006), the State Panel affirmed the
decision and order of the executive
director, dismissing an unfair labor
practice charge against the City of
Alton and deferring to the awards
issued by the arbitrators.

In March 2004, the city of Alton
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terminated two employees. The Union
grieved and arbitrated both termina-
tions. In addition, it filed an unfair-
labor practice charge alleging that the
terminations vielated the IPLRA.
Upon consideration by two separate
arbitrators, the City of Alton was
directed to reinstate each employee
with full back pay but was not ordered
to payinterest. The Executive Director
then dismissed the unfair labor charge
against the city and deferred to the
awardsissued by the arbitrators.

In affirming the decision of the
Executive Director, the State Panel
followed the National Labor Relation
Board's Spielberg standard. Spielberg
Mfz. Co., 112 N.I.R.B. 1080 (1955).
Under the Spielberg standard, the
Board defers to an arbitration award
where: (1) the arbitrator had been
presented with and considered the
unfair labor practices at issue; (2) the
arhitration proceedings were regular
and fair; (3) the parties agreed to be
bound by the arbitration award; and
(4) the arbitration award is not
repugnant to the purposes of the Act.

The union argued that the Board
should not defer to the arbitration
award in this case because (1} neither
arbitrator considered the unfair labor

" practice issue, partly because neither

arbitrator considered how the com-
bined effect of the discharges demon-
gtrated animus and (2) the arbitrators’
refusal to award interest on the
backpay was repugnant to the
purposes of the [PLRA, Inresponseto
the union’s first argument, the Board
found that even if the arbitrators’
awards did not resolve the unfair labor
practice charges, the arbitrators’
decisions should be deferred to o long
as the charges were considered.
Because the transcripts from each
arbitration proceeding reflected that
the union raised the issues of the
unfair labor practices charges, the
Board found that both arbitrators did
infact have the opportunity ta consider
them. Regarding the union’s second
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argument, the Board held that
deferring to the arbitration awardsin
this case wotdd serve administrative
efficiency, and that administrative
efficiency is one of the important
purposes of the Act. Thus, the Board
found that deferral and dismissal were
not repugnant to the purposes Act.

Fivst Amendment
Developments

Political Affiliation

In Allen v. Mariin, 460 F.3d 939 (7th
Cir. 2006), the U.8. Court of Appeals
for the Seventh Circuit held that the
Tllinois Department of Transportation
(IDO'T) Bureau Chief of Accounting
and Auditing could be terminated for
political reasons without violating his
First Amendmentrights. James Allen
was terminated from his position
several months after Rod Blagojevich
took office as governor of Tllinois, The
defense conceded that Allen was
terminated for political affiliation.

Generally, the state may not
terminate an employee because of the
employee’s political affiliation, How-
ever, under Branti v, Finkel, 44515,
507 (1980), political loyalty may be
demanded as arequirement of the job
where the position involves making
policy and the exercise of political
judgment. The court evaluated Allen’s
position based on the position’s
established job description. It did so
because the job description was
written in 1985 and, thus, had not
been recently changed in an effort to
manipulate it for political purposes.
Additionally, the court ohserved, that
Allen’s own description of his duties
tracked those set forth in the job
deseription.

The court found that the Burean
Chiefof Aceounting and Auditing had
‘broad discretion and authority. He
supervised four sections chiefs and a
secretary and, through them, ninety-

five other employees. He was respon-
sible for directing audits, establishing
procedures for fiscal control and
informing management of problems in
fiscal arrangements or expenditures.
The court observed that effective
performance of his functions was “of
great political value” and had “great
impact on the administration’s public
reputation.” Furthermore, the
Bureau Chief was responsible for
responding to inquiries from legisla-
tors concerning expenditures in their
districts. Consequently, the court
concluded that political loyalty was an
appropriate requirement for the job
and that Allen’s discharge based on
political affiliation did not violate his
right of free association.

The court also rejected Allen’s claim
that his discharge without a hearing
violated his Fourteenth Amendment
right to procedural due process. The
court observed that the Illinois
Personnel Code exempts IDOTs
technical and engineering staff from
its coverage. Allen’s position was
classified as a technical position.
Consequently, the court held, Allen
lacked a property right in his
employment, and thus his discharge
did not amount to a deprivation of
property which would have required
due process.

IMLA Developments

Bovereign lmmunity

In Toeller v. Wisconsin Department of
Corrections, 461 F.3d 871 (7th Cir.
2006), the U.S. Court of Appeals for the
Seventh Circuit held that a state is
immune from suit for money damages
for violation of the Family Medical
Leave Act’'s (FMLA'’s) guarantee of
leave for an employee’s own serious
health condition, except possibly
where the health condition is related to
pregnancy. The FMLA guarantees
covered employees up to twelve weeks
of unpaid leave for the birth or
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adoption of a child; where needed to
care for a child, spouse or parent who
has a serious health condition; or for
the employee’s own serious health
condition. 29 U.S.C. §2612. In Ne-
vada Depariment of Human Re-
sources v, Hibbs, 538 U.S. 721 (2003),
the Supreme Court held that Congress
validly abrogated the states’Eleventh
Amendment sovereign immunity to
suit for damages for violation of the
FMLA’s guarantee of leave to care for
afamily member with a serious health
condition. However, in Board of Trust-
ces of the University of Alobama v.
Garrett, 531 U.S. 356 (2001), the
Court held that Congress did not
constitutionally abrogate states’ im-
munity to suits for violation of Title I
of the Americans with Disabilities
Act’s prohibition on digerimination in
employment on the basis of disability.
In Toeller, the court held that suits for
violation of the “self care” provision of
the FMLA are governed by Garrett
rather than Hibbs,

Toeller was fired by the Wisconsin
Department of Corrections three days
after he returned from an FMLA-
protected leave for his own medical
condition. The purported reasons for

- hig discharge were threatening an-

other employee, insubordination and
excessive absenteeism. Toeller sued
alleging that thereasons were prefexts
for a discharge that retaliated against
him for exercising his FMLA rights,
The Department moved to dismiss the
claim as barred by the state’s Eleventh
Amendment sovereign immunity.
The district court denied the motion
but the Seventh Circuit reversed.
The Seventh Circuit observed that
to abrogate a state’s immunity,
Congress mustissue aclear statement
of its intent to abrogate and must have
the constitutional authority to abro-
gate. Relying on Hibbs, the court held
that Congress had issued such a clear
statement in the FMLA. The issue
thus turned on whether Congress had
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the constitutional authority to abro-
gate the state’s immunity.,

The court focused on Congress’
authority under section § of the
Fourteenth Amendment. The Court
obgerved that in Hibbs, the Supreme
Courtrelied on Congressional findings
of pervasive sex discrimination in the
administration of family leave pro-
grams by state governments, The
Hibbs Court thus upheld the F'MLA’s
provisions governing family leave as
necessary to prevent sex discrimina-
tion and gender stereotyping. Classifi-
cations based on sex are subject to
heightened serutiny under the Four-
teenth Amendment’s Equal Protection
Clause.

On the other hand, the court
reasoned, with the possible exception
of medical conditions related to
pregnancy, Congress made no findings
and had no evidence of sex diserimina-
tions with respect to short term
personal medical needs that must be
addressed by absence from work,
Consequently, the court concluded,
the self care provision of the FMLA
was governed by Garrett rather than
Hibbs. In so holding, the court relied
on similar holdings in two other
circuits, Touvell v. Ohio Department
of Mental Retardation and Develop-
mental Disabilities, A22 F.3d 392 (6th
Cir.2005), cert. denied, 126 5.Ct. 1339
(2006); Brockman v. Wyoming De-
pariment of Family Services, 342
F.3d 1159 (10th Cir, 2003), &

Furthey
Heferences

(compiled by Yoo-Seong Song, Librar-
ian, Institute of Labor and Industrial
Relations Library, University of
IHinois at Urbana-Champaign)

Hoobler, Jenny M. & Swanberg, Jen-
nifer. THE ENEMY IS NOT US:
UNEXPECTED WORKPLACE
VIOLENCE TRENDS. PUBLIC
PERSONNEI MANAGEMENT.
Vol. 35, no. 3. Fall 2006. pp. 229-2486.

The authors contend that workplace
violence ig the most serious security
threat to American workers, and they
examine the prevalence of workplace
violence in the public sector. Unfortu-
nately, the authors claim that
ignorance about workplace viclence
still exists among employees and
supervisors, and there have been very
little reports on the effects of “zero
tolerance” policies toward worlplace
violence. They explore this issue by
studying the results of a survey from
900 employees of a Midwestern
municipal government on different
forms of workplace violence. They
conclude that publicservice organiza-
tionsneed to pay closer attention to the
“disturbing frequency of experiencing
and observing violent episodes.” While
employees are well aware of potential
consequences of such episodes, HR
policies donot adequately address this
issue,
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Mitchell, Daniel J. “THEY WANT
TO DESTROY ME”: HOW
CALIFORNIA’S FISCAL CRISIS
BECAME A WAR ON “BIG
GOVERNMENT UNTONS,”
WORKING USA: THE JOUR-
NAL OF LABOR AND SOCIETY.
Vol. 9, no. 1. March 2006. pp. 99-
121.

The author illustrates how Governor
Arnold Schwarzenegger of California
sought to resolve the state’s budget
crisis and how his initiatives eventu-
ally became a battle against “big
government unions.” Union member-
ship in California has traditionally
been higher compared to other states,
and over a half of California union
members are in the public sector. When
Governor Arnold Schwarzenegger
attempted to solve the state’s budget
crisis by directly going to the state
elaction, his action consequently
resulted in unifying union members in
private and public employment, who
had not necessarily maintained a
unified voice in the past. The author
suggests possible causes of his
unsuceessful initiatives which only
antagonized state union workers.

(Books and articles anotated in
Turther References are available on
interlibary loan through ILLINET by
contacting your local publiclibrary or
system headquarters.)
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